STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 11, 766
g
)
Appeal of )
| NTRODUCTI ON

The petitioner applies to the Board for an order
expunging fromthe regi stry maintai ned by the Departnent of
Soci al and Rehabilitation Services (SRS) a report of child
sexual abuse. As a prelimnary matter the Board has
determ ned that the fact that the petitioner was herself a
mnor at the time the alleged incident occurred and has now
reached adul thood does not, in and of itself, require that the
report in question be expunged. In an Order dated Decenber
16, 1993, the Board renanded the matter to the hearing officer
to render proposed findings of fact on the nerits of the

matter.

FI NDI NGS OF FACT

In June, 1988, SRS received a report fromthe Vernont
State Police that the nother of a five-year-old girl and a
four-year-old boy had filed a conplaint against the petitioner
all eging that the petitioner had engaged in inappropriate
sexual activity with the children while she had been
babysitting for themthe week before. At the time the
petitioner, herself, was fifteen years ol d.

The conpl aint was i nvestigated by an SRS soci al worker
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and a state trooper who interviewed the two children. The
young boy told the investigators that while babysitting him
and his sister the petitioner played a "game” with himin

whi ch the petitioner pulled down his pajama pants and fondl ed
and kissed his penis (see infra). Wen confronted with the
al l egations the petitioner admtted she had babysat the
children, but on the advice of an attorney she declined to
answer any further questions.

Based on its investigation SRS determ ned that the report
of sexual abuse was "founded" and entered it on its child
abuse registry. As was its unfortunate practice at that tine,
SRS did not notify the petitioner of this determ nation.

In October, 1988, a juvenile delinquency petition was
filed against the petitioner in Juvenile Court. |n Decenber,
1988, the Court dism ssed the petition on | egal grounds
wi t hout issuing any findings or conclusions on the "nerits" of
t he case.

The petitioner heard nothing nore about the incident
until Fall, 1992. She was then twenty years old (having
turned eighteen in 1990) and she had recently obtained
enpl oyment at an early chil dhood educati on program Sone
nmont hs after the petitioner had begun working, the programs
director was told by a parent that the petitioner had
commtted child abuse. After the director sought to confirm
the report with SRS, the Departnent, on Decenber 21, 1992,

notified the petitioner for the first tine of the report in
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its registry. SRS then inforned the petitioner's enployer
that it would be in violation of its license if it continued
to enploy the petitioner, and the petitioner was suspended
from her job pending the outcone of these proceedings.

The first hearing in this matter was held on April 1
1993. At that tinme SRS introduced, over the hearsay
obj ections of the petitioner (see discussion infra), the
testinmony of the alleged victinmis nother and the state police
of ficer and the SRS social worker who initially investigated
the allegations. Also introduced over the petitioner's
objections were the witten investigation report of the state
police officer and the witten casework notes of the social
wor ker .

The nother testified that on or about May 27, 1988, she
hired the petitioner to baby-sit her son and daughter, then
age four and five respectively. (Hereinafter the boy will be
referred to as B., the girl as G) It was the first tine the
petitioner had babysat the children. Wen the petitioner
arrived at the house the children were in the bath. The
petitioner was instructed to finish the children's bath, give
them a snack, and put themto bed. Wen the nother returned
home | ater that evening, the children were sl eeping and
not hi ng seened am ss.

The nother stated that two or three days |ater, however,
while she was riding with the children in the car, her

daughter, G, told her that the petitioner had touched B.'s
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"privates"” when she had babysat them a few days previous.

When the nother inquired further, G, who was usually
precocious, insisted that B. tell about it. B. then told his
not her that the petitioner had played a "ganme" with himthat

i nvol ved touching and kissing his penis. A few days |ater the
not her reported what her children had told her to the state
pol i ce.

A state police officer testified that he interviewed the
children on June 3, 1988, at the district offices of SRS
Present with himat the interview was a SRS social worker and
the children's nother, although the nother did not participate
inthe interviewwth the children. At the tine, the officer
was trained and experienced in child abuse investigations.

Hi s testinony regarding the interview was consistent with the
followng witten report of the interview that he submtted at
the close of his investigation of the case:

W nmet with the Conplainant and | earned that on Wdnesday

6-1-88 while she and the Victimwere in the car, [G]

told her of the incident.

The Conplainant initially reported this incident to the

State Police, St. Al bans office on the |ate evening of 6-

2-88 and was advi sed that the case would be followed up

by a Trooper in the daytine.

This officer was notified of this case and called the

Conmpl ai nant and scheduled the interview. | also called

SRS and Ms Keefer was subsequently the assigned Soci al

Worker. This officer observed the victimwho apepared

(sic) to be quite articulate in spite of his age, and had

a good know edge about "good touching and bad touching".

This officer attenpted to ask [G] freely if anything had

happened when the Accused baby sat for she (sic) and her
brother (Victim.
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[G] responded "Didn't do it to me, did it to [B.]
(Mictim." This officer asked [G] what, and she refused
to say what she saw. This officer next talked with the
Victim The Victi mwas sonewhat shy, however, he was
attentive and did talk with us. The Victim advised that
t he Accused babysat he and his sister, that she gave them
a bath, and that she put alot (sic) of water in the bath
tub. The Victimalso recalled that he had a bubbl e bat h,
got into his pajamas. The Victimadvised that he was
sitting on the living roomcouch along with he (sic)
Accused when they played a gane.

When asked what this game was, the Victim advised that
the Accused had himlay down on his back on the couch and
she pulled his Pj's dowmn to his feet. The Victim advised
that he was wearing underpants and that the Accused then
pull ed these down to his feet. The Victim advised that

t he Accused touched his "PeePee" with her hands. This
of fi cer asked what he nmeant by PeePee and he pointed to
his genital area and said "Pee Pee"."

This officer asked the Victimif anything el se happened
and he said that "then she kissed ny Pee Pee."

The officer asked the Victimif anything was said by the
Accused whil e she was playing this gane, and he said,
yes. The Victimadvised that the Accused told himthat
"its good for you, it would make nme (you) bigger."

The SRS social worker who testified at the hearing was

al so trained and experienced in child abuse investigations.

Her testinony was consistent with foll ow ng notes she nmade of

the interviews conducted by her and the state trooper with the

children and their nother, which she conpiled shortly after

those intervi ews:

[B.] says that [petitioner] gave himand [G] a bath
t oget her, used dish-detergent for bubbles. [Petitioner]
dried himoff and he put his PJ's on. They went to
living roomand played a gane on the couch. [Petitioner]
pul |l ed down his pajanas and his underwear and put her
hands on his pee-pee. He was laying on his back on the
couch. He told her to stop it and she said it was ok,
that she could do it. She kept on doing it and then put
her mouth on his pee-pee. He told her no. She said it
was good for himand woul d make it bigger.
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[G] was in the room and saw what happened.

[B.] pointed to his penis when asked what his pee-
pee was. He al so undressed the little boy doll and held
Brg.penis and when asked, said that what [petitioner]
Both the state police officer and the SRS social worker

struck the hearing officer as conpetent and di spassi onate
individuals. Their recollections and their notes of their
interviewwith the children were consistent in details and
circunstances, and are deened to be accurate and reliable as
to what the children reported to themat that tine.

The petitioner's |ast enployer (the director of an early
chi | dhood program where the petitioner was worki ng before she
was suspended pending the outcone of these proceedings), a
nei ghbor (who is a sixth-grade teacher) for whose young
children the petitioner has babysat, and a famly friend of
the petitioner all testified (credibly) that they have never
observed or suspected any problens regarding the petitioner's
interactions with young chil dren.

The petitioner testified in her own behalf at the hearing
that she has little recollection of the events in question
because they happened so | ong ago. She did not renenber the
children taking a bath, but she did recall baking a cake with
the children and later sitting with themon a couch in the
living room She denied bringing a "gane" to the house, and
she denied the children's allegations concerning any all eged

abuse. On cross exanm nation, however, she stated that she was

not sure if she had baked a cake that night.
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Al t hough the petitioner was undoubtedly upset by the
testi nmony against her at the hearing, she was not a very
articulate and forthcom ng witness. As noted above, at the
time the allegations first came to light, she was questi oned
by the state police and | ater had a delinquency petition filed
agai nst her in juvenile court. Surely, this incident was a
maj or traumatic event in her life. Although several years
have since el apsed, her professed |lack of recollection of the
details of the incident at this tine is suspect.

At the conclusion of the first day of hearings, SRS
requested and was granted a continuance for the purpose of
eliciting the testinony of B. and G, thenselves. The hearing
was reconvened on April 30, 1993, for this purpose. Over the
petitioner's objection, the hearing officer ruled that the
children would testify one at a tine with their nother by
their side not directly facing the petitioner, and that during
di rect and cross exam nation counsel would not interrupt with
obj ections, which would be reserved instead for notions at the
close of the children's testinmony. Direct testinmony of G,
who went first, proceeded without incident. However, at the
outset of the petitioner's cross exam nation of G counsel for
SRS rai sed repeated objections and becanme argunentative with
the hearing officer's rulings. The witness, G, and her
not her becane visibly upset, and the exam nation had to be
di scontinued while they left the room After considerable

argunment between counsel, and the hearing officer's admtted
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incertitude, the exam nations of the children continued nore
or less wthout incident.

Upon reflection, however, the hearing officer concluded
that the ability of the petitioner to effectively cross
exam ne the children was irreparably conprom sed by the
ant agoni sm and repeat ed cl ashes of counsel. Unfortunately,
but not surprisingly, the children's testinony on cross
exam nation becane nore guarded and defensive during and after
t he cl ashes of counsel. Because they were too upset to remain
in the roomwhile counsel continued arguing before the hearing
officer, the children also had tinme to reflect upon their
previ ous testinony and to confer with their nother and SRS
per sonnel before their cross exam nation. This is not to
say that the behavior of SRS counsel was intentional or
contunmaci ous, only that it |acked sensitivity to and respect
for the hearing officer's attenpt--in a difficult situation,
with which he and the parties had had no prior guidance or
experience--to protect both the interests of the parties and
the welfare of the witnesses thenselves. Certainly, neither
party had anything to gain by upsetting the children, and it
is possible that the conditions inposed by the hearing officer
may not have been clear to SRS s counsel. As sincere and
conscientious as the argunents and objections of SRS s counsel
may have been, however, their effect on the w tnesses was
clearly (if unintentionally) prejudicial to the ability of

petitioner's counsel to conduct a spontaneous cross
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exani nat i on. Therefore, the testinony of both children is
stricken inits entirety, and the hearing officer and the
Board have conpletely disregarded it in rendering their
findings in this matter. This |leaves SRS with only hearsay
evi dence (seasonably objected to by the petitioner) to support
its substantiation of the allegations. It is found, however,
that the testinony and notes of the police officer and the SRS
soci al worker, as set forth above, are sufficiently credible
and reliable to neet the Department's burden of proof in this

matter (di scussed bel ow).

ORDER
The petitioner's application to expunge the report in

guestion fromthe SRS registry is denied.

REASONS
The petitioner has nade application for an order
expunging the record of the alleged incident of child abuse

fromthe SRS registry. This application is governed by 33
V.S. A > 4916 which provides in pertinent part as foll ows:

(a) The comm ssioner of social and rehabilitation
services shall maintain a registry which shal
contain witten records of all investigations
initiated under section 4915 of this Title unless
t he comm ssioner or the conm ssioner's desighee
determ nes after investigation that the reported
facts are unsubstantiated, in which case, after
notice to the person conpl ai ned about, the records
shal | be destroyed unl ess the person conpl ai ned
about requests within one year that it not be
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dest royed.

(h) A person may, at any tinme, apply to the human
services board for an order expunging fromthe
registry a record concerning himor her on the
grounds that it is unsubstantiated or not otherw se
expunged in accordance with this section. The board
shall hold a fair hearing under Section 3091 of
Title 3 on the application at which hearing the
burden shall be on the conm ssioner to establish
that the record shall not be expunged.

Pursuant to this statute, the Departnent has the burden
of establishing that a record containing a finding of child
abuse shoul d not be expunged. The Board has repeatedly held
that the Departnent has the burden of denonstrating by a

preponderance of the evidence introduced at the hearing not

only that the report is based upon accurate and reliable
information, but also that the informati on would | ead a
reasonabl e person to believe that a child has been abused or
negl ected. See, e.g., Fair Hearing No. 10,136 (Aff'd, In re
Bushey- Conbs, Vt. Suprenme Ct. Dkt. No. 91-393; Mrch, 1993.)

In applying its rules regardi ng hearsay testinony in
these matters the Board has | ong recogni zed an i nherent
"unnecessary hardship"! in requiring children who may have
been victinms of physical abuse or neglect or sexual abuse to
undergo the stress of testifying at a formal adm nistrative
proceeding in order for SRS to establish that the all eged

abuse is "substantiated". See, e.g., Fair Hearing No. 10, 136

'See Fair Hearing Rule No. 14.
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and In re Bushey-Conbs, 1d. The instant case painfully

illustrates the difficulty in these hearings of obtaining
reliable and unfettered testinony fromalleged victins of
child abuse. However, even though hearsay evi dence that
summari zes statenents purportedly nade by an all eged victim of

child abuse has been held to be adnissible in these matters,

the board has required of SRS that its investigations be
conpetent and thorough, and that its evidence in this regard
be "accurate and reliable". |d.

In this case, it is concluded that this standard is net.

The state police officer and the SRS casewor ker who
investigated this matter were experienced and appeared to be
unbi ased. Their testinony and their notes reveal that B.'s
al l egations were specific and left little roomfor mstake or
m sinterpretation. Their investigation included a
conversation with B.'s nother, who had initially reported B.'s
al l egations, and an attenpt to interview the petitioner.
Their respective witten reports of the investigation,
prepared separately shortly after the interview took place,
were consistent with each other in their descriptions of B.'s
al l egations and the circunstances under which they were
obt ai ned.

The above evidence certainly does not rule out the
possibility that the children's allegations against the
petitioner were either sinply made up or the result of sone

unwi tting suggestion fromtheir nother (and | eadi ng questions
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by the interviewers) that became reinforced as "truth".?
However, other than the petitioner's denial of the allegations
and unsupported, if plausible, conjecture as to sone
alternative explanation, there is no evidence that woul d cal
into question either the veracity of the children and their
ability to have accurately reported what allegedly occurred or
their (or their nother's) notives in bringing these
all egations to the attention of the police and SRS

In light of the above, despite the striking of the
children's testinony, it is concluded that SRS s
"substantiation" of the report of child sexual abuse in

question is supported by a preponderance of evidence.?®

The Board has repeatedly observed that the failure of SRS
to record its interviews wwth children underm nes the weight to
be accorded hearsay testinony as to what those chil dren said.
See Fair Hearing Nos. 12,079, 11,322, 9112, and 8646.

3" Sexual abuse" is specifically defined by 33 V.S. A >
682 as foll ows:

(8) "Sexual abuse" consists of any act by any person
i nvol ving sexual nol estation or exploitation of a child
including but not limted to incest, prostitution, rape,
sodony, or any |lewd and | ascivious conduct involving a
child. Sexual abuse also includes the aiding, abetting,
counseling, hiring, or procuring of a child to performor
participate in any photograph, notion picture, exhibition
show, representation, or other presentation which, in
whole or in part, depicts a sexual conduct, sexua
excitenent or sadomasochi stic abuse involving a child.

Inits "Casework Manual ", provided to all its socia
wor kers and investigators, SRS has attenpted to define further
the requirenments of the above statutes. Pertinent sections
(see Manual No. 1215) include the foll ow ng:

C. Sexual Abuse - The statutory definitionis quite
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Therefore, the petitioner's request to expunge the report from
the SRS registry is deni ed.
#H##

COMMVENTS, PURSUANT TO RULE 17, REGARDI NG PROPOSED FI NDI NGS

AND CONCLUSI ONS SUBM TTED BY THE PARTI ES

Petitioner's Objections and Proposed Findi ngs and
Concl usi ons.
1. Paragraphs 1 through 7 are either supported by the
evi dence or are uncontroverted.
2. Paragraphs 8 through 11 are supported by the
evi dence.
3. As to paragraph 12, there is no evidence that SRS s

foundi ng of child abuse against the petitioner was in any way

explicit and all-enconpassing, but provides little
clarity around abuse by children and by adol escents
on children. The Departnent differentiates sexua
abuse by adol escents and children from ot her types of
sexual exploration according to the follow ng
criteria:

1. The perpetrator used force, coercion, or threat
to victimze the child, or

2. The perpetrator used his/her age and/or
devel opnental differential and/or size to
victimze the child.

In this case, because the petitioner has denied the
al l egati ons al together, she has not argued that the all eged
incident did not constitute sexual abuse within the above
definitions. Fromthe descriptions of the incident found
above, however, there is no question that the act found to have
been committed by the petitioner does neet the above
definitions of sexual abuse.
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based on her exercise of her constitutional right to remain
silent during the investigation.

4. Paragraphs 13 and 14 are either supported by the
evi dence or are uncontroverted.

5. As to paragraph 15, the hearing officer admtted the
W t nesses' observations as to the children's denmeanor at the
time of questioning. However, the hearing officer considered
no testinony, either direct or inplied, regarding any
witness's opinion as to the children's credibility; and no
findings in this matter are based in any way on such
t esti nony.

6. As to paragraph 16, SRS offered no evidence of the
petitioner's character for untruthful ness. Therefore, the
petitioner's offer of evidence as to her character for
trut hful ness was precluded under Rul e 608, Vernont Rules of
Evi dence.

7. As to paragraph 17, as discussed above, the standard
of proof in these matters is a preponderance of evidence.

8. Paragraphs 18 through 24 concern issues either
specifically addressed or rendered noot by the hearing
officer's striking of all the testinony of the children. See
supra.

9. As to paragraph 25 and 26, there has been no show ng
that the hearing officer was not neutral or that the
petitioner's due process rights have been viol at ed.

10. Paragraphs 27 and 28 are essentially supported by
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t he evidence, but the hearing officer gave little, if any,
weight to the testinony of the children's nother in
determ ning what the children alleged the petitioner had done
to them The findings in this matter (see supra) are based
al nost exclusively on the testinony and witten reports from
the state police officer and the SRS social worker. However,
the nother's testinony is not inconsistent with that evidence.
11. As to paragraph 29, the testinony of the children
was stricken and was not considered by the hearing officer.
12. Paragraph 30 is an accurate sunmary of the
petitioner's testinony in this matter.
13. Paragraph 31 is contrary to the hearing officer's
concl usi ons (see supra).
14. Paragraph 32 was addressed by the board in its prior

ruling in this matter.

1. SRS s Proposed Findings and Concl usi ons.

1. Paragraphs 1 through 5 are supported by the evidence.

2. As to paragraph 6, the testinony of the children was
stricken and the nother's testinony regardi ng what the
children told her was not given nuch weight. Therefore, there
is insufficient evidence to find that the petitioner brought a
hand- hel d game with her when she cane to baby-sit the
children. However, the hearing officer does not consider this
to be a crucial fact.

3. Paragraphs 7 through 17, to the extent that they are
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consistent wwth the testinony and reports of the state police
of ficer and the SRS social worker (see supra) are supported by
the evidence. To the extent that they go beyond the

i nformation contained in those reports, and concern

al l egations that are controverted by the petitioner, they are
not supported by the evidence.

4. Paragraphs 18 through 40 are supported by the
evi dence, except that in paragraph 21, the interviews took
place in the SRS offices, not at the children' s hone.

5. As to paragraph 41, the testinony of the children has
been stricken. Although the children's nother was a credible
wi tness, her recollection was not deemed to be as reliable as
that of the state police officer and the SRS social worker.

6. As to paragraphs 42 through 44, see No. 3 above.

7. Paragraphs 45 (both of them through 46 are supported
by the evidence.

8. Paragraph 47, though consistent with the evidence, is
not considered relevant to the ultimate issue in this matter.

9. As to paragraph 48, this evidence was stricken and
was not considered.

10. Paragraphs 49 through 52 are supported by the
evi dence.

11. SRS's l|legal argunents are addressed in the
Reconmendation itself or in response to specific rulings

requested by the petitioner, supra.



